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CONTENT AND FORMAT
This publication is an outline of selected
published cases from the Supreme Court and
Sixth Circuit that may impact the practice of
federal criminal law in the courts of the Sixth
Circuit. Cases are arranged in an outline format
under the following headings:
I.  Specific Offenses
II. Sentencing Guidelines
[I. Evidence
IV. Fourth Amendment
V. Fifth Amendment
VI. Sixth Amendment
VIIL. Other Constitutional Rulings
VIII. Defenses
IX. Plea & Sentencing Hearings
X. Jury Issues
XI. Probation & Supervised Release
XII. Appeal
XII. Post-Conviction Remedies

FINDING THE CASES
Because of their recency, the cases are cited to
their docket numbers. To find the actual
opinions, go to www.supremecourtus.gov for
Supreme Court opinions and look in the recent
slip opinion section. For Sixth Circuit cases, go
to www.cab.uscourts.gov and enter the docket

number in the opinion search feature. Opinions
may also be found in Lexis or Westlaw by
entering the docket number in a terms and
connectors search in the Supreme Court or
Sixth Circuit database.

SUPREME COURT DECISIONS

I. Specific Offenses

* [8US.C. § 1512(b) - Corrupt Persuasion
Arthur Andersen v. U.S., 04-368 (5/31/05)

» Defendant was the accounting firm
handling Enron during its collapse. With a
federal investigation looming, defendant
destroyed numerous documents pertaining to
Enron pursuant to its “document retention
policies.” The government charged defendant
with corruptly persuading its employees to
shred documents in violation of § 1512(b).
Defendant was convicted, the conviction was
affirmed by the Fifth Circuit, and the Supreme
Court granted certiorari.

* Holding: The Court held that § 1512(b)
requires that the government prove that the
defendant “knowingly corruptly persuaded” its
employees to shred documents. The
“knowingly corruptly” portion requires proof
that a defendant knows that her actions are
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wrongful or illegal.  Because the jury
instructions failed to inform the jury of the
“knowledge of wrongdoing” component, the
conviction was reversed. Further, the Court
held that § 1512(b) requires that the jury find a
specific nexus between the persuasion and
some “official proceeding.” The court ruled
that the district court failed to instruct the jury
on this element. Accordingly, the case was
reversed and remanded for retrial.

V. Fifth Amendment
* Due Process - Shackling
Deck v. Missouri, 04-5293 (5/23/05)

» The Missouri Supreme Court affirmed
defendant’s conviction for murder, but set
aside the death sentence. At the resentencing
proceeding, defendant was shackled before the
jury throughout the proceeding. The new jury
again sentenced defendant to death. Defendant
appealed the shackling issue through the
Missouri courts and certiorari was granted.

* Holding: The Court first confirmed the
rule that shackling a defendant before a jury
during the guilt phase of a trial is a violation of
due process, unless there is a specific state
interest that justifies the restraint.  State
interests may include security problems and the
risk of escape. The Court then held that the
same considerations applied during the
sentencing phase of a death penalty case. The
Court ruled that, in order for a trial court to
shackle a defendant during the sentencing
phase of a death penalty case, the court must
make case specific findings on the record
showing the need for the shackling. The Court
noted that shackling a defendant without good
cause was a due process error for which the
courts will presume prejudice.

* Batson Challenges
Johnson v. California, 04-6964 (6/13/05)
» Defendant was charged with second-
degree murder, and during jury selection, the
prosecutor struck the only three African

Americans in the jury pool. Defendant raised
a Batson challenge, but the trial court did not
require the prosecutor to respond to the
challenge. The court relied on California law
which states that “the objector must show that
it is more likely than not the other party’s
peremptory challenges, if unexplained, were
based on impermissible group bias.” The trial
court found that defendant had not met this
burden, and overruled the Batson challenge.
The California Supreme Court affirmed, and
the Supreme Court granted certiorari.

* Holding: In order to determine whether a
Batson violation has occurred in the exercise of
peremptory challenges, the court must conduct
a three-step process: (1) the objector must
make out a prima facie case of discrimination;
(2) the burden then shifts to the government to
offer a race-neutral explanation for the
challenge; and (3) the court must decide
whether purposeful discrimination occurred.
The Supreme Court found that California’s
“more likely than not” standard was at odds
with the first Batson step, whether the objector
has made a prima facie case for discrimination.
The Court ruled that, in order to make a prima
facie case, an objector is only required to
produce evidence “sufficient to permit the trial
judge to draw an inference that discrimination
has occurred.” Accordingly, the conviction
was reversed.

* Batson Challenges
Miller-El v. Dretke, 03-9659 (6/13/05)

» In defendant’s capital murder trial, the
State of Texas peremptorily struck ten of
eleven remaining African-American jurors
from the venire. Defendant objected to the
state’s peremptory challenges, but the trial
court permitted the ten jurors to be stricken.
Defendant was convicted, and appealed
through the Texas court system. Defendant
then pursued a habeas corpus petition in
federal court, eventually obtaining certiorari
review in the Supreme Court.




* Holding: The Supreme Court held that the
state had unconstitutionally exercised
peremptory challenges in violation of Batson.
The Court found that the state had questioned
black jurors differently than white jurors during
voir dire, had failed to strike similarly situated
white jurors, had established a pattern of
striking black jurors, and had a history in the
prosecutor’s office of striking jurors based

upon race. Accordingly, the Court found
purposeful discrimination in exercising
peremptory challenges and reversed

defendant’s conviction.

VI. Sixth Amendment
* Ineffective Assistance of Counsel
Rompilla v. Beard, 04-5462 (6/20/05)

» Defendant was convicted of capital
murder, and prior to the sentencing hearing, the
state notified the defense attorney that it
intended to read extensively from defendant’s
prior rape conviction file, and to utilize it as an
aggravating factor for the death penalty. In
spite of the state’s notification, the defense
attorney neglected to review the prior file.
Defendant was sentenced to death, and
appealed through the state court system.
Defendant then filed for federal habeas relief
based upon defense counsel’s ineffectiveness.

* Holding: Applying Strickland, the
Supreme Court found that defense counsel was
ineffective for failing to review the prior rape
conviction file. Given the fact that the state
had notified the defense of its intent to use the
file and the defense’s ready access to the file,
the Court held that defense counsel’s
performance fell below an objectively
reasonable standard of representation. Further,
the Court ruled that defendant suffered
prejudice as a result because, had counsel
reviewed the file, he would have discovered
significant mitigating evidence that was not
otherwise revealed by the defense
investigation.

VII. Other Constitutional Rulings
* Commerce Clause

Gonzales v. Raich, 03-1454

» California residents grew marijuana for
personal consumption pursuant to California
law and a prescription from a doctor. The
residents challenged the federal government’s
enforcement of the Controlled Substances Act,
21 U.S.C. § 801, et seq., (CSA) against them as
a violation of the Commerce Clause. The
district court denied a request for a preliminary
injunction against the federal government, but
the Ninth Circuit reversed and issued the
injunction. ~ The Supreme Court granted
certiorari.

* Holding: The Court found that
enforcement of the CSA against the California
residents was appropriate under the Commerce
Clause. The regulation of the marijuana
growing activities falls under Congress’
authority to regulate “activities that
substantially effect interstate commerce.” The
Court found that home grown marijuana has a
“substantial effect on supply and demand in the
national market for that commodity.”
Accordingly, the Court ruled that the
Commerce Clause permitted enforcement of
the CSA even though the marijuana was grown
and used entirely intrastate, and in spite of the
state law permitting its medicinal use.

IX. Plea & Sentencing Hearings
* Plea Hearing - Knowing Plea
Bradshaw v. Stumpf, 04-637 (6/13/05)

» Defendant and another man entered a
home and shot the husband and wife who lived
there. The wife died as a result of the shooting,
but the husband lived. Defendant pled guilty to
aggravated murder, and was sentenced to death.
The state’s theory of the case at sentencing was
that defendant had pulled the trigger killing the
wife. In a subsequent prosecution of the co-
defendant, the state advanced the theory that
the co-defendant pulled the trigger killing the
wife. Defendant then filed for post-conviction




relief requesting to withdraw his guilty plea
and vacate his death sentence. The state courts
denied defendant’s request and defendant filed
for federal habeas relief. The district court
denied the petition, but the Sixth Circuit agreed
with defendant and reversed his conviction.
The Supreme Court granted certiorari.

* Holding: The Court found that, in spite of
the state’s contrary positions regarding who
pulled the trigger, defendant could not properly
withdraw his guilty plea. The Court ruled that
a trial court may, during a plea hearing, rely on
an attorney’s representation to the court that
she has explained the elements of the offense to
the defendant. Thus, the court could assume
that defendant was aware that “specific intent”
was an element of the offense. The state’s
theory that the co-defendant pulled the trigger
was not inconsistent with the plea because
defendant could still have had specific intent to
murder as an aider and abettor. Finally, the
Court indicated that an unfavorable deal in a
plea bargain can only be grounds for reversal if
the defendant made the decision to plead based
upon constitutionally defective advice or he
could not have understood the terms of the
plea. Accordingly, the Sixth Circuit decision
was reversed and the conviction reinstated.
The Court remanded the case for
reconsideration at the sentencing phase as to
the effect of the state’s change of position
regarding the identity of the shooter on the
defendant’s death sentence.

SIXTH CIRCUIT DECISIONS

I. Specific Offenses
« I8 US.C. § 922(g) - Felon in Possession
U.S. v. Arnold, 04-5384 (6/21/05)

» A witness called 911 and indicated that
defendant had threatened her with a gun.
When police arrived, the witness reiterated the
same story, and while the police were there,
defendant arrived in a car with his mother. The
police found a gun underneath defendant’s seat.

The witness failed to appear for trial, but her
statements to the police were admitted into
evidence. Defendant was convicted of being a
felon in possession of a firearm, and he
appealed.

* Holding: The court held that, in a
prosecution under § 922(g), the government
may prove constructive or actual possession of
the firearm. Regarding constructive
possession, the court noted that the gun was
found in the car, defendant did not admit that
the gun was his, he was not driving the car, the
car was not registered in his name, and
defendant’s fingerprints were not on the gun.
The court ruled that defendant’s proximity to
the gun, in and of itself, was insufficient to
establish constructive possession. Regarding
actual possession, the court ruled that hearsay
statements of the unavailable witness were
insufficiently corroborated to establish
defendant’s actual possession of the gun. The
court emphasized that defendant should not be
convicted on the basis of unsworn testimony
alone. Thus, the conviction was reversed and
the case remanded for a judgment of acquittal.

« I8 US.C. §924(c)

U.S. v. Frederick, 03-1895 (5/5/05)

» Defendant was charged with possessing a
firearm in relation to drug trafficking under §
924(c), and the district court instructed the jury
that defendant could be convicted if it found
that he bought the gun in exchange for drugs.
Defendant argued on appeal that purchasing a
gun for drugs did not support a § 924(c)
conviction.

* Holding: The court ruled that the
acquisition of a firearm in return for drugs
established a sufficient specific nexus between
the firearm and the drugs to support a
conviction under § 924(c). Specifically, the
court indicated that, under the circumstances,
the possession of the firearm was “in
furtherance” of the drug sale as required by the
statute. Thus, the conviction was affirmed.




* I8 US.C. §924(e) - ACCA
U.S. v. Sawyers, 02-5835 (6/13/05)

» Defendant was convicted of being a felon
in possession of a firearm, and at sentencing
the district court determined that defendant
qualified for the ACCA enhancement. On
appeal, among other issues, defendant argued
that two of the prior convictions - facilitation of
an aggravated burglary and statutory rape -
were not properly considered predicate
offenses for the ACCA.

* Holding: Regarding the facilitation of an
aggravated burglary, the court held that such a
prior offense was a violent felony for ACCA
purposes under the definitional section that
includes “conduct that presents a serious
potential risk of physical injury to another,”
known as the “otherwise clause.” The court
ruled that, under the otherwise clause, no mens
rea element was required, just that defendant
was responsible for the conduct that caused the
risk of injury. Thus, even though facilitation of
an aggravated burglary did not require any
specific intent on the part of defendant, because
itdid require proof that the aggravated burglary
actually occurred, it could properly be
considered a violent felony for ACCA
purposes.

Regarding the statutory rape, the court
concluded that the case had to be remanded.
The court held that statutory rape statutes that
include more mature victims, and do not
contain statutory aggravating factors, do not
necessarily automatically fall into the
“otherwise clause.” Thus, the court remanded
the case for the district court to consider,
pursuant to Shepard, whether the offense could
be deemed violent considering the “charging
document, written plea agreement, transcript of
plea colloquy, and any explicit factual finding
by the trial judge to which the defendant
assented.”

« I8 U.S.C. § 1001 (a) - Falsify Material Fact
U.S.v. Gibson, 03-6592 (5/24/05)

» Defendants operated a coal mine and were
indicted for concealing material facts from
federal mine safety inspectors in violation of §
1001. The material facts concealed were the
existence of mine safety violations in the mine.
Defendants concealed the violations by alerting
mine personnel prior to the inspectors arrival,
thus allowing the cover up of the safety
violations. After a jury convicted defendants,
the district court arrested judgment on the
charge, finding that the indictment did not
charge an offense. The government appealed.

* Holding: The court affirmed the district
court’s ruling and held that § 1001 is only
violated in this context where a defendant has
a legal duty to disclose the existence of the
material fact that is concealed. The federal law
on mine safety does not require mine operators
to disclose the existence of safety violations. It
does, however, require the disclosure of
“hazardous conditions” in the mine. Because
the indictment charged defendants only in
terms of failing to disclose the existence of
safety violations, which defendants had no
affirmative duty to disclose, the court agreed
that the count of the indictment did not charge
an offense.

« I8 US.C. § 2113(a) - Bank Robbery
U.S. v. Wesley, 04-1626 (5/18/05)

» Defendant was charged with attempted
bank robbery for planning to rob a bank, and
casing the bank. Defendant was convicted
after jury trial, and appealed arguing that
“actual intimidation” was an element of the
offense of attempted bank robbery. Defendant
also challenged that he had not taken a
“substantial step” toward committing the bank
robbery as required for an attempt.

* Holding: First, the court held that “actual
intimidation” is not an element of attempted
bank robbery. All that is criminalized is the
“attempted taking by force, violence, or




intimidation,” not that actual intimidation
occur. This was an open question in the Sixth
Circuit and the court’s ruling on the issue is
arguably dicta because the court found that
defendant had waived the argument by not
raising it in his Rule 29 motion (See infra, VIII.
Defenses). Second, the court held that, in
determining whether a defendant has taken a
substantial step toward committing a crime
such that he may be convicted of an attempt, a
court must consider whether the defendant’s
actions “corroborate a clear criminal intent.” In
the case, the court considered that defendant
had made some substantial planning, including
casing the bank, but that he was equivocal as to
the time when he might commit the robbery. In
the end, the court decided that the case was a
very close one and did not rule on the issue
because it reversed on an evidentiary issue.
(See infra, 111. Evidence).

« [8U.S.C. § 2232 - Destruction of Property
U.S. v. Plavcak, 03-6256 (6/6/05)

» INS agents received a tip from an
informant that Defendant was destroying
documents relevant to an investigation for alien
smuggling. The agents did not have a warrant
to search Defendant or the residence, but did
have warrants for other locations. The agents
dispatched the local police to the residence and
the police arrested Defendant. Defendant was
charged with destroying property to prevent
seizure under § 2232(a). Prior to trial,
Defendant moved to dismiss the charge upon
the grounds that the government did not have a
warrant at the time that he destroyed the
documents. The district court granted the
motion and the government appealed.

» Holding: The language at issue in §
2232(a) stated that, in order to sustain a
conviction, the destruction of property must be
in relation to a seizure of evidence by “any
person authorized to make searches and
seizures.” The government claimed that any
law enforcement officer would meet this

definition. Defendant argued that only a law
enforcement officer with a warrant could meet
the definition. The court took a stance between
the parties’ positions, and held that “any person
authorized to make searches and seizures”
means any law enforcement officer with a
warrant, or with a valid exception to the
warrant requirement, i.e., exigent
circumstances. The court ruled that exigent
circumstances justified the seizure in the case
(see infra, 1V. Fourth Amendment), and
reversed the district court’s dismissal.

* I8 U.S.C. § 3593(e) - Death Penalty Act
U.S. v. Ostrander, 04-1157 (6/10/05)

» Defendant was convicted of murder with a
firearm during the commission of a drug
trafficking offense pursuant to 18 U.S.C. §
924()). During sentencing, the jury
recommended life in prison, and the district
judge imposed a life sentence. Defendant
contended on appeal that the court should have
rejected the jury recommendation, and imposed
a lower sentence in years.

* Holding: Pursuant to 18 U.S.C. §§ 3593(e)
and 3594, a jury’s “recommendation” for a
sentence is mandatory on the district court.
Thus, the court has no discretion to impose a
lower sentence in years when the jury
recommends a life sentence.

* 42 U.S.C. § 1973i - Vote Buying
U.S. v. Slone, 03-6427 (6/3/05)

» Defendant was convicted of illegal vote
buying under § 19731 for paying seven voters
fifty dollars each to buy their votes in a local
election. A candidate for United States Senate
was on the same ballot, although no votes were
purchased regarding the senate race. On
appeal, defendant challenged the conviction
upon the grounds that a defendant cannot be
convicted under the vote buying statute where
the votes bought were for local, not federal,
candidates.

* Holding: The court held that the term



“election” in the vote buying statute refers to
the casting of a whole ballot, regardless of how
many individual races are included. Thus, if
federal candidates are on the same ballot as
local candidates, the election is covered by §
19731, even if no votes are actually purchased
for the federal candidates. Thus, the conviction
was affirmed.

I1. Sentencing Guidelines

*§ 2D1.1(b)(5) - Substantial Risk of Harm
U.S. v. Davidson, 03-6544 (5/18/05)

» Defendants were convicted of meth
manufacturing and at sentencing, they both
received three-level enhancements for creating
a substantial risk of harm pursuant to U.S.S.G.
§ 2D1.1(b)(5)(B). The district court based this
conclusion upon the facts that Defendants had
no plan for disposal of the hazardous
substances, and because, although the lab was
in a remote location, the pad lock on the door
to the barn would prevent those locked inside
from getting out in an emergency, and those
locked outside from getting in to provide
assistance. Defendants appealed, and during
the pendency of the appeal Booker was
decided.

* Holding: Pursuant to application note 20
to § 2DI1.1, in determining whether the
substantial risk of harm enhancement applies,
courts must consider (1) the quantity of
hazardous materials and the manner in which
stored, (2) manner of disposal and likelihood of
release, (3) duration and extent of operation,
and (4) location and number of lives at risk.
The court held that the district court’s reasons
did not support the enhancement because the
absence of plans for disposal, in and of itself, is
not sufficient to support the second factor, and
because it felt that the padlock on the barn door
actually decreased the risk of harm to others.
Accordingly, the court held that the meth lab
did not pose a substantial risk of harm and
ruled that the three-level enhancement was not
proper. The case was remanded for

resentencing in light of Booker.

* § 2G2.2/2G2.4 - Child Pornography
U.S. v. Williams, 04-6191 (6/9/05)

» Defendant was convicted of two counts of
possession of child pornography in violation of
18 U.S.C. § 2252. At sentencing, the district
court applied the 2001 version of the
guidelines, and applied § 2G2.2, which covers
“trafficking” in child pornography. On appeal,
defendant argued that the court should have
applied § 2G2.4 of the guidelines for
“possession,” which yields a lower offense
level. During the pendency of the appeal,
Booker was decided.

* Holding: The court held that, pursuant to
the 2001 version of the guidelines, where a
defendant merely possesses child pornography,
but does not transmit it, the proper guideline is
§ 2G2.4, and not § 2G2.2. Accordingly, the
case was reversed and remanded for
resentencing in light of Booker. The child
pornography guidelines have since been
amended, and § 2G2.4 has been deleted.

* § 2N2.1 - Regulatory Offenses
U.S. v. Gibson, 03-6592 (5/24/05)

» Several defendants were convicted of
violating federal regulations regarding coal
mine health and safety standards, and at
sentencing, the district court applied U.S.S.G.
§ 2N2.1 to determine the sentence. Defendants
appealed application of the guideline to the
case, instead advocating for application of the
fraud guideline at § 2B1.1.

* Holding: The court held that, where no
guideline specifically covers an offense, the
district court must choose the most analogous
guideline, and that the court’s determination
would only be reversed if unreasonable. The
court held that, even though § 2N2.1 by its
terms deals with regulations regarding food and
drugs, it is the most analogous guideline for
violation of federal coal mine safety standards.
Accordingly, application of the guideline was
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