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CONTENT AND FORMAT
This publication is an outline of selected
published cases from the Supreme Court and
Sixth Circuit that may impact the practice of
federal criminal law in the courts of the Sixth
Circuit. Cases are arranged in an outline format
under the following headings:
I.     Specific Offenses
II.    Sentencing Guidelines
III.   Evidence
IV.   Fourth Amendment
V.    Fifth Amendment
VI.   Sixth Amendment
VII.  Other Constitutional Rulings
VIII.  Defenses
IX.    Plea & Sentencing Hearings
X.     Jury Issues
XI.    Probation & Supervised Release
XII.   Appeal
XIII.  Post-Conviction Remedies

FINDING THE CASES
Because of their recency, the cases are cited  to
their docket numbers.  To find the actual
opinions, go to www.supremecourtus.gov for
Supreme Court opinions and look in the recent
slip opinion section. For Sixth Circuit, go to
www.ca6.uscourts.gov and enter the docket

number in the opinion search feature.  Opinions
may also be found in Lexis or Westlaw by
entering the docket number in a terms and
connectors search in the Supreme Court or
Sixth Circuit database.

SUPREME COURT DECISIONS

The Supreme Court’s 2004 term ended in June.
The 2005 term does not begin until October, so
there are no new decisions for this Issue.

SIXTH CIRCUIT DECISIONS

I.  Specific Offenses
    • 18 U.S.C. § 924(c) - Firearm Enhancement
 U.S. v. Whitehead, 04-1831 (7/20/05)
    < Defendant was found in a dilapidated
house sitting at a table on the first floor.  When
officers approached, defendant ran.  The
officers found a shotgun nearby and, upon
defendant’s arrest, found 37 separate bags of
crack cocaine on his person and $67 in small
bills.  Defendant was charged, among other
things, with possessing a firearm in furtherance
of a drug trafficking crime pursuant to §
924(c).  Defendant was convicted at trial and
appealed based upon the sufficiency of the
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evidence.
    � Holding: The court held that a defendant
may be convicted under § 924(c) if the firearm
is strategically located so that it is quickly
accessible for use in a drug transaction.  The
court may also consider whether the gun is
loaded, the type of gun, the legality of its
possession, the type of drug activity, and the
time and circumstances under which the
firearm was found.  Under the facts of the case,
the court found sufficient evidence to convict
defendant of possessing the firearm in
furtherance of his drug trafficking activities.

    • 18 U.S.C. § 924(e) - ACCA
 U.S. v. Hargrove, 04-3338 (7/19/05)
    < Defendant was indicted for being a felon in
possession of a firearm, and an armed career
criminal pursuant to § 924(e) (ACCA).  The
government contended that defendant’s three
prior convictions under Ohio law for sexual
battery qualified as violent offenses for ACCA
purposes.  The district court held that the prior
offenses were violent under the ACCA, and
accordingly enhanced defendant’s sentence.
Defendant appealed.
    � Holding: The court found that the offenses
were not violent felonies under the ACCA and
vacated defendant’s sentence.  Relying on the
Supreme Court decision in Taylor, the court
held that a district court, in determining
whether an offense is a violent felony under the
ACCA, may consider the language of the
statute, the indictment, and any jury
instructions from the prior trial.  The Ohio
sexual battery convictions at issue prohibited a
step-parent from having sex with a step-child.
Neither the Ohio statute nor the indictment
required proof of lack of consent, or proof that
the step-child was a minor.  Accordingly, the
court held that the sexual battery offenses were
not a violent felonies under the ACCA, and
reversed the district court ruling.

 

   • 18 U.S.C. § 1326 - Illegal Reentry
 U.S. v. Palacios-Suarez, 04-4187 (7/22/05)
    < Defendant was convicted of illegal reentry
after deportation, and at sentencing the district
court determined that defendant had two prior
convictions on his record that qualified as
aggravated felonies under § 1326, thus
increasing defendant’s statutory maximum
from 10 to 20 years.  The two prior convictions
were state felony drug possession offenses that
would not have been felonies under federal
law.  On appeal, defendant argued that the prior
drug possession offenses should not qualify as
aggravated felonies.
    � Holding: The court held that a prior state
conviction for felony drug possession only
qualifies as an “aggravated felony” under §
1326(b)(2) (and U.S.S.G. § 2L1.2(b)(1)(C)) if
the prior offense could have been charged as a
felony under the federal Controlled Substances
Act (CSA).  Because defendant’s prior state
offenses would not have been felonies under
the CSA, and because they did not involve drug
trafficking, the court ruled that the offenses did
not qualify as aggravated felonies, and the case
was remanded for resentencing.

    • 18 U.S.C. § 2113(a) - Bank Robbery
 U.S. v. Wesley, 04-1626 (8/8/05)
    < This is an amended opinion from a
previously issued decision on 5/18/05.  (See
P.V., Issue 2).  Defendant was convicted of
attempted bank robbery and on appeal, he
claimed that the evidence was insufficient
because he had not committed a substantial
step toward committing the offense, as required
for an attempt.  The Sixth Circuit panel
originally decided that it did not have to reach
the issue because it was reversing on an
evidentiary issue.  In the amended opinion, the
court acknowledged that it must decide the
issue because it was pertinent to whether retrial
was necessary.
    � Holding: The court held that defendant’s
actions did constitute a substantial step toward
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committing the offense of bank robbery.  The
court emphasized that the critical inquiry in the
“substantial step” analysis was to determine
whether the defendant’s conduct, viewed under
an objective standard, corroborated a subjective
intent to commit the crime.  Defendant had
recruited a getaway driver, attempted to recruit
another person, and cased the bank, planning a
getaway route.  The court, in a two judge
majority, found such acts sufficient to establish
a substantial step, and accordingly ruled that
sufficient evidence had supported the
conviction.  The case was nonetheless
remanded based upon the evidentiary issue that
was resolved in the court’s original opinion.
(See P.V., Issue 2).

    • 18 U.S.C. § 2241(c) - Child Sex Abuse
 U.S. v. Kappell, 04-1333 (8/9/05)
    < Defendant was convicted of child sex
abuse and sentenced to mandatory life
imprisonment, pursuant to § 2241(c), because
he had a prior state conviction for child sex
abuse that would have been a federal offense
under § 2241.  The district court determined
that the prior state offense would have been
chargeable under § 2241 by referring to
defendant’s plea hearing transcript from state
court.  In the state plea hearing, defendant,
through his attorney, admitted that the facts in
the criminal complaint charging the state child
sex abuse offense were true.  Thus, the district
court also relied on the state criminal
complaint.  Defendant appealed.
    � Holding: The court held that, pursuant to
the Supreme Court cases Taylor and Shepard,
a district court may rely on any facts admitted
by a defendant during a plea hearing in order to
ascertain whether a prior conviction would
have qualified as a child sex abuse offense
under federal law.  Thus, the court reasoned
that the district court was correct in relying on
the prior plea hearing transcript and criminal
complaint.  The court further opined that, in the
context of § 2241 prosecutions, a district court

may be able to rely on a wider range of
materials than anticipated in Taylor and
Shepard because of the nature of the more
detailed findings required under the child sex
abuse statute.  Accordingly, the district court’s
life sentence was affirmed.

II.  Sentencing Guidelines
    • § 2B1.1 - Fraud Loss Amount
 U.S. v. Sosebee, 03-1923 (8/12/05)
    < Defendants ran a company that sold
various products to the government at a
reduced price.  Defendants negotiated a deal
with their supplier that, when defendants resold
products to the government at the reduced
price, defendants could get a “charge back”
from the supplier on the purchase price.
During the course of business relations,
defendants sold products to non-government
purchasers,  and then fraudulently
misrepresented to the supplier that defendants
were entitled to the charge backs.  Defendants
were investigated federally, and negotiated a
plea bargain to a misprision of felony charge.
At sentencing, the district court calculated the
loss amount based upon the fair market value
of the goods and the charge back amount to the
supplier.  Defendants appealed the loss
calculation.
    � Holding: The court held that the district
court had correctly utilized the fair market
value to assess loss under U.S.S.G. § 2B1.1.  In
considering the fair market value of products,
a court must determine (1) whether the market
value is readily ascertainable, and (2) whether
the market value adequately measures either
the harm suffered by the victim or the gain to
the perpetrator, whichever is greater.  The “fair
market value” is the price a willing buyer
would pay a willing seller at the time and place
involved.  In the case, the court concluded that
the fair market value of the products was the
price the supplier charged defendants.  The
supplier’s loss was thus correctly calculated to
be the difference between the fair market value
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and the discounted price that defendants
induced the supplier to charge back.
Accordingly, the sentence was affirmed.

    • § 2D1.1 - Drug Quantity
 U.S. v. Gardner, 04-1161 (8/1/05)
    < Defendant was convicted of possession of
crack cocaine with intent to distribute.  At
sentencing, the district court increased
defendant’s offense level based upon
approximately $16,000 found in defendant’s
vehicle.  The court converted the cash into an
additional 598.74 grams of crack cocaine, and
accordingly sentenced defendant to 210 months
in prison.  Defendant appealed.
    • Holding: The court held that the district
court did not err in converting the cash to
crack.  The court first confirmed prior
precedent that relevant conduct drugs amounts
need only be proven by a preponderance of the
evidence.  Then the court concluded that the
government had met its burden of proving that
the cash was from the sale of crack by showing
that defendant was observed late at night in a
high drug trafficking area, he was in a pickup
not registered to him, the cash was found close
to crack cocaine, the cash was wrapped in
$1000 bundles which is consistent with drug
trafficking, and more crack and utensils
covered with cocaine were found at
defendant’s apartment.  Thus, the court found
the drug quantity calculation proper, but
nonetheless remanded for resentencing so that
the district court could sentence defendant
under the non-mandatory guideline regime
established by Booker.

    • § 2K2.1(a)(4) - Felon in Possession
 U.S. v. Chandler, 04-6203 (8/16/05)
    < Defendant was convicted of being a felon
in possession of a firearm, and at sentencing
the district court increased defendant’s offense
level based upon a prior conviction from
Tennessee for facilitation of a felony.  The
felony that defendant facilitated was an

aggravated assault, and the district court
concluded that facilitation of an aggravated
assault was a crime of violence, thus qualifying
defendant for the enhancement.  Defendant
appealed.
    � Holding: The offense of facilitation of a
felony in Tennessee is always considered to be
facilitation of a specific felony.  Because the
felony that defendant facilitated was an
aggravated assault, the court ruled that it could
qualify as a crime of violence.  Specifically, the
court held that facilitation of an aggravated
assault was conduct that “presented a serious
potential risk of physical injury to another,”
and thus met the definition of a crime of
violence under the guidelines.  Accordingly,
the sentence was affirmed.

    • § 2K2.1(c) - Cross-Reference Provision
 U.S. v. Settle, 04-5136 (7/1/05)
    < Defendant was charged with being a felon
in possession of a firearm under 18 U.S.C. §
922(g), and at sentencing the district court
applied the cross-reference provision in
U.S.S.G. § 2K2.1(c).  Such provision  permits
application of a separate guideline section if
defendant used “any” firearm in connection
with another offense.  The court determined
that defendant had used another firearm (not
the gun that was the subject of the § 922(g)
charge) in connection with an attempted
murder.  Thus, the district court cross
referenced the attempted murder guideline.
The cross reference increased defendant’s
sentencing range from 27-33 months, to a
sentence of 10 years.  Defendant appealed, the
Sixth Circuit affirmed, and the Supreme Court
remanded the case for reconsideration in light
of  Booker.
    � Holding: The court remanded to the
district court for resentencing in light of
Booker.  In so holding, the court elaborated that
the cross-reference provision of § 2K2.1(c)
may be appropriate in a case where a different
gun than the gun charged in the indictment was
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utilized.  Because the language of the cross-
reference section says “any” gun, the court
concluded that use of a different gun than the
one charged may be the basis for application of
the cross reference if there was a clear
connection between the gun charged in the
indictment and the gun used in the relation to
the other unlawful conduct.  Thus, the court,
upon remand, instructed the district court to
apply the cross reference if it found a clear
connection between the firearm for which
defendant was charged and the firearm that he
used in the attempted murder, or conduct
relevant to the attempted murder.

    •§ 2L1.2(b)(1) - Illegal Reentry
 U.S. v. Berganl-Aveja, 04-3743 (7/21/05)
    < Defendant was convicted of illegal reentry
by a deported alien, and at sentencing the
district court applied a sixteen level guideline
enhancement, pursuant to U.S.S.G. §
2L1.2(b)(1), because it concluded that
defendant had a prior conviction for a crime of
violence.  The prior conviction was based upon
a charge for aggravated burglary of a residence
that defendant pled down to a lesser burglary
offense.  Defendant appealed.
   � Holding: A burglary offense may be
deemed violent, pursuant to § 2L1.2(b)(1), if it
is the burglary of a dwelling.  In assessing
whether a prior offense meets this definition, a
district court may consider the statute charging
the offense, the indictment, and the plea
agreement.  In defendant’s case, the
government chose to rely solely on the
indictment to prove that defendant’s burglary
involved a residence.  Because defendant pled
to a lesser burglary offense than was actually
charged in the indictment, and because the
statute describing the lesser offense to which
defendant pled included burglary of a non-
dwelling in its definitional section, the court
concluded that the record did not establish that
the burglary offense qualified as violent.
Because defendant did not plead guilty to the

aggravated burglary charged in the indictment,
the court held that the indictment alone was
insufficient to establish that defendant was
convicted of a crime of violence.

    • § 4A1.2(c) - Criminal History
 U.S. v. Cole, 04-1702 (8/11/05)
    < Defendant was convicted of conspiracy to
distribute ecstacy, and at sentencing the district
court enhanced his criminal history category
based upon four prior state convictions for
being a minor in possession of alcohol.
Defendant appealed arguing that such
convictions were not countable under U.S.S.G.
§ 4A1.2(c) against his criminal history
category.
    � Holding: Pursuant to § 4A1.2(c),
misdemeanor and petty offenses are countable
against a defendant’s criminal history unless
the offense is, or is similar to, one of the listed
offenses in the guideline.  Deciding an open
question in the Sixth Circuit, the court adopted
the “essential characteristics” test to determine
whether an offense is similar to one of the
delineated offenses in § 4A1.2(c).  Under such
approach, the court considers whether the
conduct underlying the prior offense is similar
to the activities underlying one of the listed
offenses in § 4A1.2(c). Applying the essential
characteristics test, the court concluded that the
offense of being a minor in possession of
alcohol is similar to a “juvenile status offense,”
which is a listed exception in § 4A1.2(c).  Both
a minor in possession of alcohol and a juvenile
status offense prohibit a person from doing
conduct that may otherwise be legal, but is
unlawful only because of the person’s age.
Thus, the court held that being a minor in
possession of alcohol may not be counted
against defendant’s criminal history, and
defendant’s sentence was vacated.
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III.  Evidence
    • FRE 404(a) - Profile Evidence
 U.S. v. Baldwin, 04-3199 (8/10/05)
    < Defendant was charged with wire fraud
and conspiracy to defraud as a result of faking
his own kidnaping.  During the investigation,
and before the FBI determined that defendant
was faking, the FBI obtained a character profile
from defendant’s father in order to determine
how defendant might react to the kidnappers.
The profile portrayed defendant as a rich
playboy who lived off of his parents’ money
and did not want to work.  At trial, the
government introduced the profile.  Defendant
appealed.
    � Holding: FRE 404(a) prohibits admission
of evidence of a person’s character in order to
prove action in conformity therewith.  Profile
evidence falls into this category, but it may be
nonetheless admissible if it is used to show
why a defendant was stopped for investigation,
to rebut inferences raised by a defendant’s
testimony, or to show modus operandi.  In the
case, the court held that the district court erred
in admitting the profile evidence.  Defendant
had not questioned the FBI agent’s state of
mind or challenged his investigative technique.
Further, the personality profile had nothing to
do with the staged kidnaping, and thus did not
show modus operandi.  Even though the court
found error, the error was harmless because the
evidence against defendant was otherwise
overwhelming, and thus the conviction was
affirmed.

    • FRE 801(d)(2)(E) - Hearsay Exception
  U.S. v. Franklin, 03-2439 (7/19/05)
    < Defendant was charged with robbing an
armored truck, and at trial, the government
introduced the hearsay statements of a
codefendant who had told a friend about the
robbery, and implicated defendant.  The district
court admitted the hearsay statements through
the testimony of the friend and defendant
challenged the statements on appeal, claiming

that they were not statements between
coconspirators during the course of a
conspiracy pursuant to FRE 801(d)(2)(E).
    �Holding: The court held that the statements
were admissible under Rule 801(d)(2)(E).
Under the coconspirator exception, hearsay
statements are admissible if they are made
between coconspirators during the course of
the conspiracy, and are made in furtherance of
such conspiracy.  Even though the hearsay
statements in the case were made after the
robbery had already been committed, the court
held that statements were “in furtherance” of a
conspiracy if they were meant to facilitate
concealment of the criminal accomplishments,
identify participants and their roles, or keep a
coconspirator abreast of the other
coconspirators’ activities.  Thus, the court
found admission of the statements proper and
affirmed the conviction.

    • FRE 803(4) - Hearsay Exception
  U.S. v. Kappell, 04-1333 (8/9/05)
    < During defendant’s trial for child sex
abuse, the government introduced statements of
abused children through a psychotherapist.
Defendant objected to the evidence, arguing
that statements to psychotherapists are not
covered under FRE 803(4) because they are not
physicians.  The district court admitted the
testimony and defendant appealed.
    � Holding: The court ruled, deciding an
open question in the circuit, that statements to
a psychotherapist may be covered under FRE
803(4) as a hearsay exception as long as the
primary purpose of the statements are for
medical diagnosis or treatment.  The
psychotherapist testified that she was hired to
evaluate the children’s mental health and
provide a diagnosis.  Under the circumstances,
the court concluded that the statements were
for the purpose of medical diagnosis under
FRE 803(4) and upheld the district court’s
admission of the testimony.
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    • Experimental Evidence
 U.S. v. Baldwin, 04-3199 (8/10/05)
    < Defendant faked his own abduction and, as
a result, was charged with three counts of wire
fraud and conspiracy to defraud.  During trial,
defendant proposed to offer a videotape
wherein he reenacted how he was able to unzip
his pants in the back seat of a car while tied up,
a feat that he was not able to do when
questioned by the FBI.  The district court
refused to admit the video and defendant
appealed.
    � Holding: The court held that experimental
evidence is admissible as long as it is relevant
and probative.  The evidence is deemed
probative if the conditions of the experiment
are identical or substantially similar to the
conditions of the transaction in litigation.  In
the case, the experiment was filmed in a
different car than defendant’s (although it was
very similar), the defendant’s hands were tied
differently, and the passenger seat was pushed
all the way forward in the video, thus giving
defendant more room than he would have had.
Under these circumstances, the court found no
abuse of discretion in excluding the video tape.
The court also opined, however, that it would
not have found abuse of discretion if the
district court had chosen to admit the tape.

    • Admission of Grand Jury Transcript
 U.S. v. Smith, 04-1476 (8/18/05)
    < At defendant’s trial for drug conspiracy, a
government witness’ testimony contradicted
what he had said before the grand jury.  In
response, the government introduced into
evidence the transcript of the grand jury
testimony.  The district court provided no form
of limiting instruction when admitting the
exhibit.  Defendant appealed.
    �Holding: The court held that the district
court abused its discretion in admitting the
transcript into evidence without any form of
limiting instruction.  The court ruled that
admission of transcripts to the jury may give

undue weight to the testimony in the transcript
and prejudice the cross-examining party.  The
better practice is to simply read the prior
testimony to the jury.  Nonetheless, the court
found the admission of the transcript and the
failure to give a limiting instruction to be
harmless because the defendant failed to show
how he was prejudiced and because the
evidence against defendant was otherwise
strong.

IV.  Fourth Amendment
    • Reasonable Expectation of Privacy
  U.S. v. Whitehead, 04-1831 (7/20/05)
    < Defendant was found in a dilapidated
home selling crack and possessing a firearm.
Defendant admitted that he did not live in the
home, but that he was there visiting his friend.
The friend admitted to police that he was
homeless, and was merely “squatting” in the
home.  Defendant was charged with drug
trafficking and weapons offenses, and moved
to suppress the evidence seized in the home.
The district court denied the motion, and
defendant appealed.
    � Holding: Relying on the Supreme Court
case of Minnesota v. Carter, the court held that
defendant had no reasonable expectation of
privacy in the home.  In order to assess whether
a defendant may challenge a search of a
residence, the court must analyze whether
defendant manifested an actual, subjective
expectation of privacy in the residence, and
whether that expectation is one that society is
prepared to recognize as legitimate.  The court
ruled that, because defendant had not been an
overnight guest in the home, his only interest in
being there was the economic interest in selling
drugs.  Thus, Carter dictated that he had no
reasonable expectation of privacy.  Further, the
court held that defendant could not rely on his
friend’s interest in the home because the friend
had admitted that he was an illegal squatter;
those who reside unlawfully in a home may not
claim a legitimate expectation of privacy.
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